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On September 28, 2012, the National Labor Relations
Board issued a Decision and Order in this proceeding,
which is reported at 359 NLRB No. 9. Thereafter, the
Respondent filed a petition for review in the United
States Court of Appeals for the District of Columbia Cir-
cuit, and the General Counsel, acting on behalf of the
Board, filed a cross-application for enforcement.

At the time of the Decision and Order, the composition
of the Board included two persons whose appointments
to the Board had been challenged as constitutionally in-
firm. On June 26, 2014, the United States Supreme
Court issued its decision in NLRB v. Noel Canning, 134
S.Ct. 2550 (2014), holding that the challenged appoint-
ments to the Board were not valid. Thereafter, the court
of appeals vacated the Board’s Decision and Order and
remanded this case for further proceedings consistent
with the Supreme Court’s decision.

The Board has delegated its authority in this proceed-
ing to a three-member panel.

In view of the decision of the Supreme Court in NLRB
v. Noel Canning, supra, we have considered de novo the
judge’s decision and the record in light of the exceptions
and briefs." We have also considered the now-vacated
Decision and Order, and we agree with the rationale set
forth therein to the extent discussed below.” According-

' On April 25, 2007, Administrative Law Judge Ira Sandron issued
the attached decision. The Respondent, The Finley Hospital, filed
exceptions and a supporting brief. The General Counsel filed cross-
exceptions and a supporting brief. The Union, the General Counsel,
and the Respondent filed answering briefs. The Respondent filed a
reply brief.

2 The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions, unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

In the absence of exceptions, we adopt the judge’s dismissal of the
allegation that the Respondent unlawfully conditioned reaching agree-
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ly, we affirm the judge’s rulings, findings, and conclu-
sions and adopt the judge’s recommended Order as mod-
ified and set forth in full below.’

Overview

The principal issues presented by this case are whether
the Respondent violated Section 8(a)(5) and (1) of the
Act by (1) unilaterally discontinuing the annual 3-percent
pay raises provided for in the parties’ collective-
bargaining agreement upon the expiration of the agree-
ment; (2) refusing to provide, or delaying in providing to
the Union certain information about its Unit Operations
Councils and about nurses who called off from work due
to work-related illnesses or exposures; and (3) in connec-
tion with the Union’s representation of a discharged
nurse, failing to bargain a reasonable accommodation of
the Union’s request for information about coworkers
who allegedly witnessed misconduct by the nurse, while
lawfully denying the Union’s request for information
about patients’ family members who also allegedly wit-
nessed misconduct.

The judge answered each of these questions in the af-
firmative. For the reasons discussed below, we agree
with the judge that the Respondent violated the Act in all
of these respects.

I. THE RESPONDENT’S UNILATERAL DISCONTINUANCE OF
ANNUAL PAY RAISES

A. Background

The Respondent operates facilities in three locations in
Iowa. On December 22, 2003, the Board certified the
Union as the exclusive collective-bargaining representa-
tive of the Respondent’s full-time and regular part-time
registered nurses at all three locations. On June 20,
2005, the parties entered into a l-year collective-
bargaining agreement. Negotiations for a successor

ment in bargaining on the withdrawal of the Union’s unfair labor prac-
tice charges and grievances.

We find no merit in the Respondent’s argument that the Board’s
Rules violate the Administrative Procedure Act and the due process
clause of the Fifth Amendment to the United States Constitution be-
cause they allow the General Counsel to request trial information (such
as a witness list) from a respondent, but do not impose a corresponding
duty on the General Counsel. See Maywood, Inc., 251 NLRB 979 fn. 2
(1980) (“Discovery is not a constitutional right in administrative pro-
ceedings”).

> We shall modify the judge’s recommended Order to more closely
conform to the violations found and to the Board’s standard remedial
language, and to provide for the posting of the notice in accord with J.
Picini Flooring, 356 NLRB No. 9 (2010). We shall also modify the
judge’s recommended Order to conform to our recent decision in Don
Chavas, LLC d/b/a Tortillas Don Chavas, 361 NLRB No. 10, slip op. at
2 (2014). Finally, we shall substitute a new notice in accordance with
Durham School Services, 360 NLRB No. 85 (2014).
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agreement commenced on March 28, 2006, but were
unsuccessful and the 2005 agreement expired.
Article 20.3 of the 2005 agreement provided:

20.3 Base Rate Increases During Term of Agreement.
For the duration of this Agreement, the Hospital will
adjust the pay of Nurses on his/her anniversary date.
Such pay increases for Nurses not on probation, during
the term of this Agreement[,] will be three (3) percent.
If a Nurse’s base rate is at the top of the range for
his/her position, and the Nurse is not on probation, such
Nurse will receive a lump sum payment of three (3)
percent of his/her current base rate . . .

During the negotiations for that agreement, the parties did
not discuss what would happen to the annual pay raises if
the agreement expired without a successor agreement in
place.

On June 21, 2006, the day after the 2005 agreement
expired, the Respondent informed the unit nurses as fol-
lows:

Article 20.3 of the contract (Wage Increases) expires.
Because wage increases must be agreed to by both
SEIU and the Hospital, we will be unable to provide
increases to nurses whose anniversary date falls after
the date of contract expiration (June 20th) until the date
anew contract is reached.

The Respondent did not directly inform the Union of the
cessation of pay raises until July 17, 2006, when, during a
bargaining session, the Respondent announced that there
would be no raises until a new agreement was signed. In
line with this announcement, the Respondent stopped giving
pay raises to nurses whose anniversary dates fell after June
20.

B. The Judge’s Decision

The judge found that the Respondent violated Section
8(a)(5) and (1) by unilaterally discontinuing the nurses’
annual pay raises. He rejected the Respondent’s argu-
ment that its action was privileged by article 20.3 of the
2005 agreement, reasoning that the contractual language
did not establish a clear and unmistakable waiver of the
Union’s statutory right to bargain over the
posttermination cessation of pay raises. The judge also
found that the Respondent violated Section 8(a)(1) when
it informed the nurses that it was discontinuing the annu-
al pay raises and that pay raises would not be granted
retroactively to June 21, 2006.

C. Discussion

Section 8(a)(5) of the Act provides that it is an unfair
labor practice for an employer “to refuse to bargain col-

lectively with the representatives of his employees.”
Perhaps the most fundamental corollary of this rule, es-
tablished for over 50 years, is that an employer violates
Section 8(a)(5) if it “unilateral[ly] change[s] ... condi-
tions of employment under negotiation .. ., for it is a
circumvention of the duty to negotiate which frustrates
the objectives of § 8(a)(5) much as does a flat refusal.”
NLRB v. Katz, 369 U.S. 736, 743 (1962). The duty to
maintain the status quo pending negotiations applies with
equal force regardless whether the term or condition of
employment at issue was established by the employer
alone or jointly by the parties through a collective-
bargaining agreement. See Litton Financial Printing
Division v. NLRB, 501 U.S. 190, 198 (1991); Laborers
Health & Welfare Trust Fund v. Advanced Lightweight
Concrete Co., 484 U.S. 539, 544 fn. 6 (1988).

In this case, the term and condition of annual pay in-
creases in specified amounts, and the Respondent’s duty
to continue to pay such increases pending negotiation of
an agreement, was established by the parties’ collective-
bargaining agreement. The issue here is whether the
terms of that contract, as agreed to by the Union, also
negated the Respondent’s statutory duty to maintain the
status quo by continuing to grant annual pay increases
after the agreement expired.

A contractual term of employment must be honored,
under Section 8(d) of the Act, unless the union agrees to
change it. If the parties agree that a particular contract
term will survive the contract’s expiration, the employer
is required to honor the term until the union consents to a
change. Such consent is not required in the absence of a
contractual agreement. However, even without a con-
tractual obligation, the employer still has a duty to bar-
gain under Section 8(a)(5). That duty requires that the
employer not make changes to existing terms and condi-
tions of employment without satisfying its statutory bar-
gaining obligation. Changes may be made if the em-
ployer notifies the union and bargains new terms—or if
the parties bargain and reach a lawful impasse. See, e.g.,
Des Moines Register & Tribune Co., 339 NLRB 1035,
1036-1038 fn. 6 (2003), review denied 381 F.3d 767
(8th Cir. 2004). When the employer ignores its statutory
duty to bargain and makes changes unilaterally, it is by-
passing the union and depriving its employees of their
right to be represented in bargaining over their terms and
conditions of employment.

A union may waive its right to maintenance of the sta-
tus quo as to a particular term or condition. However
such a waiver, like any waiver of a statutory right, must
be “clear and unmistakable.” Provena St. Joseph Medi-
cal Center, 350 NLRB 808, 810-812 (2007); see Metro-
politan Edison Co. v. NLRB, 460 U.S. 693, 708 (1983).
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“The clear and unmistakable waiver standard . . . requires
bargaining partners to unequivocally and specifically
express their mutual intention to permit unilateral em-
ployer action with respect to a particular employment
term, notwithstanding the statutory duty to bargain that
would otherwise apply.” Provena St. Joseph Medical
Center, 350 NLRB at 811.

When a collective-bargaining agreement expires, it be-
comes particularly important to distinguish between the
employer’s contractual obligation (if any) to maintain a
particular term and condition postexpiration and the em-
ployer’s statutory obligation to do so. Certainly, a con-
tractual obligation can exist. As the Supreme Court ex-
plained in Litfon, it may occur, “under normal principles
of contract interpretation, [that a] contractual right sur-
vives expiration of the remainder of the agreement.” 501
U.S. at 206. But even when the contractual right does
not survive, the statutory right typically does. Under
Section 8(a)(5), “most terms and conditions of employ-
ment are not subject to unilateral change. . . . They are no
longer agreed-upon terms; they are terms imposed by
law, at least so far as there is no unilateral right to change
them.” Litton, 501 U.S. at 206. In the words of the
Court, “the difference is . . . elemental.” I1d.

It follows that language in a collective-bargaining
agreement may intentionally preclude a provision from
having any contractual force after expiration of the con-
tract. But given the employer’s statutory duty to main-
tain the status quo postexpiration, such language will not
permit a unilateral change of a term established by the
same contract unless it also amounts to a clear and un-
mistakable waiver of the union’s separate statutory right
to maintenance of the status quo. Application of the
more demanding clear and unmistakable waiver standard
is appropriate, moreover, because the status quo must be
viewed as a collective whole. In the give-and-take of
bargaining, a union presumably will make concessions in
certain terms and conditions to achieve improvements in
others, such as wages." Preserving the status quo facili-
tates bargaining by ensuring that the tradeoffs made by
the parties in earlier bargaining remain in place. Just as
the employer continues to enjoy prior union concessions
after the contract expires, as part of the “status quo,” so
too the union continues to enjoy its bargained-for im-
provements, unless the employer establishes that the un-
ion has clearly and unmistakably agreed to waive them.

In the case before us, the Respondent relies on article
20.3 of the expired collective-bargaining agreement, ti-

* See Endo Laboratories, Inc., 239 NLRB 1074, 1075 (1978) (rec-
ognizing the “the kind of ‘horsetrading’ or ‘give-and-take’ that charac-
terizes good-faith bargaining”).

tled, “Base Rate Increases During Term of Agreement,”
which begins with the phrase, “For the duration of this
agreement,” and specifies the amount of the increases as
3 percent “during the term of this Agreement.” The mul-
tiple references to the term of the agreement in article
20.3 clearly limit the contractual obligation and preclude
the assertion of the contractual right for any period after
contract expiration. But these references fail to “une-
quivocally and specifically express [the parties’] mutual
intention to permit unilateral employer action with re-
spect to [the annual wage increases].” Provena St. Jo-
seph Medical Center, 350 NLRB at 811. They do not
mention postexpiration employer conduct in any way,
much less expressly permit unilateral employer action.
Simply put, the limitations contained in article 20.3 can-
not be read as a clear and unmistakable waiver of a statu-
tory right elementally different from the contractual right
to which the language does refer.

The Board cases concerning postexpiration changes of
employment terms established by an expired contract
likewise require this result. In AlliedSignal Aerospace,
330 NLRB 1216 (2000), review denied sub nom. Hon-
eywell International v. NLRB, 253 F.3d 125 (D.C. Cir.
2001), the employer discontinued paying severance ben-
efits for laid-off employees that were provided for in a
collectively bargained agreement that had expired. The
duration clause of the agreement provided, “This
[agreement] shall remain in effect until [the expiration
date], but not thereafter unless renewed or extended in
writing by the parties.” Id. at 1222 (emphasis added).
The Board distinguished between the employer’s statuto-
ry obligation to maintain the status quo and its contractu-
al obligations. While the language of the agreement
made clear that the “agreement as a whole may not be
automatically renewed or extended unless the parties
agree to that in writing,” the Board observed, it did not
establish that “all terms and conditions of employment
previously set out by the contract became subject to uni-
lateral action by the [employer] upon contract expira-
tion.” Id. at 1216. As the Board put it, “[w]hatever the
scope of the [r]espondent’s obligation as a matter of con-
tract, there is no basis for finding that the [u]nion waived
its [statutory] right to continuance of the status quo as to
terms and conditions of employment after contract expi-
ration.” Id.

The Board reached the same result in General Tire &
Rubber Co., 274 NLRB 591 (1985), enfd. 795 F.2d 585
(6th Cir. 1986), as to a supplemental benefits agreement
containing the following language: “Notwithstanding the
termination of the Agreement . . ., the benefits described
herein shall be provided for ninety (90) days following
termination.” Id. at 592. Ninety days after the expiration
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of the agreement, the respondent stopped providing the
benefits. The Board found a violation of Section 8(a)(5).
The language in the agreement, the Board reasoned, did
not address the employer’s statutory obligation to pay
benefits following the contractual 90-day benefit contin-
uation period, and thus did not amount to a waiver of the
union’s rights:

Nowhere in this contract provision is there mention of
what is to occur to these supplemental benefits after the
90 days have expired. In these circumstances, we find
no clear and unmistakable waiver of the right to bar-
gain over these supplemental benefits after the 90-day
period.

274 NLRB at 593.°

The contract language in the instant case, like the lan-
guage in AlliedSignal and General Tire, limits the effec-
tive period of the contractual obligation, but does not
address the employer’s postexpiration conduct or obliga-
tions or authorize unilateral employer action of any kind.
Thus, like the employers in AlliedSignal and General
Tire, the Respondent has failed to prove a waiver of its
obligation to maintain the status quo established by the
expired collective-bargaining agreement.

By contrast, in Cauthorne Trucking, 256 NLRB 721
(1981), enf. granted in part, denied in part 691 F.2d 1023
(D.C. Cir. 1982), the Board found that the union had
waived its right to bargain over the cessation of pension
contributions. The waiver resulted from the following
provision of a pension trust agreement entered into by
the union: “[A]t the expiration of any particular collec-
tive bargaining agreement . . . any Company’s obligation
under this Pension Trust Agreement shall terminate un-
less, in a new collective bargaining agreement, such ob-
ligation shall be continued.” 256 NLRB at 722.°

* 1In several other cases, the Board has adopted administrative law
judges’ findings that duration language of this kind did not waive a
union’s right to demand bargaining over the cutoff of benefits after the
expiration of the collective-bargaining agreement. See Schmidt-Tiago
Construction Co., 286 NLRB 342, 343 fn. 7, 365-366 (1987)(pension
trust language in collective-bargaining agreement did not specifically
state that the employer’s obligation to contribute to the trust funds
ended with the expiration of the agreement); KBMS, 278 NLRB 826,
849-850 (1986) (pension trust language stating that contributions shall
continue as long as the employer is obligated to do so was at best am-
biguous concerning its duty postexpiration); Wayne’s Dairy, 223
NLRB 260, 264-265 (1976)(terms of collective-bargaining agreement
and pension trust agreement “lack[ed] the requisite clarity” to serve as a
waiver).

® The Board has applied Cauthorne narrowly. In Schmidt-Tiago,
286 NLRB at 343 fn. 7, which also involved an employer’s cessation of
pension fund contributions, the Board endorsed the analysis of an ad-
ministrative law judge, who distinguished Cauthorne. At issue in
Schmidt-Tiago was language in a pension trust document providing that
contributions were to be made “in accordance with a Pension Agree-

Similarly, in Oak Harbor Freight Lines, Inc., 361
NLRB No. 82 (2014), reaffirming 358 NLRB No. 41
(2012), the unions entered into an agreement containing
the following language:

Upon expiration of the current or any subsequent bar-
gaining agreement requiring contributions, the employ-
er agrees to continue to contribute to the trust in the
same manner and amount as required in the most recent
expired bargaining agreement until such time as the
undersigned either notifies the other party in writing
(with a copy to the trust fund) of its intent to cancel
such obligation five days afier receipt of notice or enter
into a successor bargaining agreement which con-
forms to the trust policy on acceptance of employer
contributions, whichever occurs first.

Id., slip op. at 13 (emphasis added in cited decision). Citing
Cauthorne, the Board ruled that the language constituted a
waiver of the union’s “right to bargain over the Respond-
ent’s cessation of fund payments upon notice after the expi-
ration of the parties’ contract” since it “clearly and unam-
biguously privileges the employer to discontinue trust con-
tributions after expiration of the collective-bargaining
agreement and after written notice of its intent to cancel the
contribution obligation.” Id., slip op. at 1 fn. 2.’

The contract provision relied upon by the Respondent
in this case, in contrast with those in Cauthorne and Oak
Harbor, does not address any postexpiration conduct or
obligations of the employer. It certainly does not “clear-
ly and unambiguously privilege the employer” to take
unilateral action of any kind, under any circumstances.
To the contrary, like the purported waivers in Al-
liedSignal and General Tire, it fails to establish anything
resembling a waiver of the Respondent’s statutory obli-

ment.” That language, the judge explained, was distinguishable from
the language in Cauthorne, because it did “not on its face . . . specifi-
cally state that [the employer’s] obligation to contribute to the pension
trust fund ends with the expiration of the current collective-bargaining
contract.” 286 NLRB at 366.

7 The Board’s decision in Hacienda Resort Hotel & Casino, 351
NLRB 504 (2007) (Hacienda II), vacated and remanded sub nom.
Local Joint Executive Board of Las Vegas, Culinary Workers Local 226
v. NLRB, 540 F.3d 1072 (9th Cir. 2008), on remand 355 NLRB 742
(2010) (Hacienda III), reversed and remanded 657 F.3d 865 (9th Cir.
2011), does not undercut this analysis. Hacienda—in which Board
decisions have been rejected three times by the Ninth Circuit—centered
on an employer’s unilateral cessation of dues checkoff after the parties’
collective-bargaining agreements expired. Under current Board law,
however, dues checkoff represents an exception to the general rule that
an employer may not make unilateral changes in terms and conditions
of employment, following expiration of a collective-bargaining agree-
ment. Bethlehem Steel, 136 NLRB 1500 (1962).


http://web2.westlaw.com/find/default.wl?serialnum=2002683252&tc=-1&rp=%2ffind%2fdefault.wl&sv=Full&rs=WLW11.07&db=506&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=4EE813C1&ordoc=2013445839
http://web2.westlaw.com/find/default.wl?serialnum=2002683252&tc=-1&rp=%2ffind%2fdefault.wl&sv=Full&rs=WLW11.07&db=506&tf=-1&findtype=Y&fn=_top&mt=Westlaw&vr=2.0&pbc=4EE813C1&ordoc=2013445839
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gation to maintain the status quo established by the ex-
pired collective-bargaining agreement.®

Our dissenting colleague notes that the cited cases in-
volved unilateral changes in wages or benefits at a given
level, rather than a status quo of annual raises, but this is
a distinction without a difference. What matters is that
annual raises defined the status quo under well-
established law.” The dissent fails to appreciate that this
case is governed by the familiar “dynamic status quo”
doctrine. See Robert A. Gorman & Matthew W. Finkin,
Basic Text on Labor Law Sec. 20.14 (2d ed. 2004). That
failure, in turn, leads to the dissent’s mistaken claim that
our decision here creates a “heretofore unknown obliga-
tion” on employers and the even stranger assertion that
we are, in effect, imposing contract terms on the parties,
in violation of H.K. Porter Co. v. NLRB, 397 U.S. 99
(1970)."° This case, of course, involves the application
of long-settled rules governing the bargaining process.
Our colleague’s real objection seems to be that Board
doctrine, as applied here creates incentives for precision
and clarity in defining the parties’ respective rights and
obligations. But that result obviously furthers the aims
of the Act, which is intended to “encourage[e] the prac-
tice and procedure of collective bargaining,” in the words
of Section 1."

We therefore find that the Union did not waive its right
to bargain over the discontinuance of the annual wage
increase, and that the Respondent’s unilateral action vio-
lated Section 8(a)(5) and (1).” We also adopt the
judge’s finding that the Respondent independently vio-

8 The Respondent argues that the judge should not have applied a
waiver analysis and that it had a “sound arguable basis” in art. 20.3 for
discontinuing the pay raises upon the expiration of the 2005 agreement.
But under current Board law, the “sound arguable basis” standard in-
voked by the Respondent applies only where the issue is whether the
employer made a mid-term unilateral modification of the collective-
bargaining agreement. See Bath Iron Works, 345 NLRB 499, 501
(2005), aftd. sub nom. Bath Marine Drafismen Assn. v. NLRB, 475 F.3d
14 (1st Cir. 2007). This case involves a unilateral change made after
expiration of the contract.

° Tt is well settled that when periodic wage increases are an estab-
lished employment term, the employer cannot lawfully discontinue
them unilaterally. See Daily News of Los Angeles, 315 NLRB 1236,
1239 (1994), enfd. 73 F.3d 406 (D.C. Cir. 1996), cert. denied 519 U.S.
1090 (1997); Eastern Maine Medical Center v. NLRB, 658 F.2d 1, 7-8
(1st Cir. 1981).

1" Similarly, the Respondent mistakenly contends that the judge
“rewrote” the parties’ contract.

""" The dissent objects that, because considerable time sometimes
elapses before parties bargain either to agreement or to impasse, em-
ployers may be statutorily bound to continue periodic wage increases
long after contract expiration. But the same could be said for maintain-
ing other terms and conditions of employment postcontract, which the
dissent concedes is an established principle under the Act.

2 In finding the violation, we do not rely on the judge’s reference to
pay raises awarded under the Respondent’s precontractual practices.

lated Section 8(a)(1) when it informed employees that it
would no longer give annual increases following the ex-
piration of the 2005 agreement. Contrary to the Re-
spondent’s argument that a violation of Section 8(a)(1)
requires an explicit threat or coercion, the announcement
of the unilateral change to the employees itself is unlaw-
ful. See Marion Memorial Hospital, 335 NLRB 1016,
1019 (2001), enfd. 321 F.3d 1178 (D.C. Cir. 2003).

II. THE RESPONDENT’S FAILURES TO PROVIDE
INFORMATION ABOUT ITS UOCS AND ABOUT NURSES’
ABSENCES DUE TO WORK-RELATED ILLNESSES

A. Background

Prior to the negotiations for the 2005 agreement, the
Respondent started department-level Unit Operations
Councils (UOCs) for staff to discuss day-to-day opera-
tions, quality, and safety. Minutes of each meeting were
kept, and were posted on bulletin boards or made availa-
ble to nurses in binders in the relevant department. Some
union stewards (known as “worksite leaders™) also par-
ticipated in the UOCs. Later, article 28 of the 2005
agreement established a Labor-Management Committee
to “discuss the subjects of this Agreement, its administra-
tion, health and safety and other items of interest.”

By letter dated April 26, 2006, the Union asked the
Respondent for a variety of information, including in-
formation about the UOCs and about instances in which
nurses had called off from work because of work-related
illnesses or exposures. The latter request was prompted
by an outbreak of mumps in the Dubuque area in early
2006 that sickened several of the Respondent’s nurses.
In addition to seeking the identity of the affected nurses,
the Union asked the Respondent for information about its
use of replacements for ill nurses on the shifts they
missed.

On May 2, the Respondent refused to provide infor-
mation about the UOCs (with the exception of one UOC
in one department) and calloffs by nurses, asserting that
it was not relevant to the parties’ negotiations for a suc-
cessor agreement or to enforcement of the 2005 agree-
ment. In particular, as to the nurses, the Respondent re-
fused to provide its OSHA log for 2006." The Respond-
ent did provide the Union with other information it had
requested.

More than 8 months later, on January 12, 2007, the
Respondent finally provided its 2006 OSHA log to the
Union. In an accompanying letter, the Respondent said
that an NLRB attorney had advised it that the Union’s

" The Respondent maintained OSHA logs that recorded instances in
which nurses had called off due to work-related illnesses and injuries.
The Respondent had previously provided the Union with such OSHA
logs for 2004 and 2005, as well as other illness-related information.
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April 26 request sought information regarding nurses’
absences caused by the mumps outbreak. The Respond-
ent claimed that the “general nature” of the Union’s April
26 request had not made that clear.

B. The Judge’s Decision

The judge found that the Respondent unlawfully failed
to provide and/or failed to timely provide the Union with
the UOC and calloff information described above. The
judge found that the UOC-related information was pre-
sumptively relevant because the UOCs affected terms
and conditions of employment, e.g., safety, and because
the UOCs potentially conflicted with the parties’ negoti-
ated Labor-Management Committee. The judge rejected
the Respondent’s defense that its noncompliance should
be excused because the Union’s worksite leaders had
alternative means of gathering the detailed UOC infor-
mation via department binders and bulletin boards. The
judge found that it would have been a significant burden
on worksite leaders to attempt to collect the UOC infor-
mation from those sources, which also would have re-
quired them to visit units where they did not work on
their own time. See River Oak Center for Children, Inc.,
345 NLRB 1335, 1336 fn. 6 (2005), enfd. 273 Fed.Appx.
677 (9th Cir. 2008) (alternative means do not excuse
noncompliance); Kroger Co., 226 NLRB 512, 513
(1970) (union not required to resort to burdensome alter-
native methods of acquiring information). Accordingly,
because the Respondent furnished only partial infor-
mation concerning one UOC, the judge found that it vio-
lated Section 8(a)(5) and (1).

Similarly, the judge found that the calloff information
requested by the Union was presumptively relevant in-
asmuch as it directly concerned bargaining unit nurses.
Although the Respondent had provided some of that in-
formation, the judge found that the Respondent unlawful-
ly failed to provide the 2006 OSHA log for 8§ months
after the Union’s request, and never provided infor-
mation about its replacement of absent nurses. The judge
rejected the Respondent’s defense that the Union had
failed to specify the scope and relevancy of the requested
information, reasoning that it was the Respondent’s duty
to seek clarification of the request, if necessary. See
Mission Foods, 345 NLRB 788, 789 (2005) (employer
cannot simply refuse to comply with an ambiguous or
overbroad information request, but must request clarifi-
cation and comply with the relevant portions). For those
reasons, the judge concluded that the Respondent violat-
ed Section 8(a)(5) and (1) by failing to provide and/or
timely provide the requested calloff information.

C. Discussion

On exceptions, the Respondent challenges the judge’s
findings with respect to both the UOC documents and the
calloff information, largely reasserting the same argu-
ments it made to the judge. We agree with the judge’s
rejection of those arguments, and we shall not revisit
them here."* Instead, we briefly address the Respond-
ent’s arguments that were either not presented to or not
expressly addressed by the judge.

We reject the Respondent’s argument that California
Portland Cement Co., 101 NLRB 1436 (1952), supports
its defense that the Union had satisfactory alternative
means of gathering the requested UOC information. The
information at issue in California Portland concerned the
employer’s distribution of overtime to employees. It is
not clear that California Portland was analyzed as an
“alternative means” case. 101 NLRB at 1440-1441.
Rather, it appears that the Board’s finding was that the
employer had actually granted the union’s request by
making available its foremen’s own records, although the
employer also referred the union to bulletin boards. Id.
at 1441. In any event, the requested overtime infor-
mation was substantially more limited and concise than
the detailed UOC information requested here. As found
by the judge, for the Union to gather the requested UOC
information itself would have imposed a burden on its
worksite leaders to collect the information by searching
through numerous binders and bulletin boards scattered
throughout the hospital. Furthermore, requiring an em-
ployer to supply requested information from its own rec-
ords, as the employer in California Portland Cement did,
assures the union that it has “an accurate and authorita-
tive statement of facts which only the employer is in a
position to make.” Kroger, supra, 226 NLRB at 513.

The Respondent’s remaining arguments, which appear
to concern both the UOC and the nurse calloff infor-
mation, lack merit as well. The Respondent argues that
the Union requested information merely to harass the
Respondent. Board law presumes, however, that a union
acts in good faith in requesting information, unless the
employer establishes otherwise. See Mission Foods,
supra, 345 NLRB at 788. Moreover, the good-faith re-
quirement is met if even one reason for the request is
justified. See Hawkins Construction Co., 285 NLRB
1313, 1314 (1987), enf. denied on other grounds 857
F.2d 1224 (8th Cir. 1988). That is certainly the case
here, as the requested information was presumptively

' In support of the judge’s finding that the Respondent unreasonably
delayed providing its 2006 OSHA log until January 2007, see also
Woodland Clinic, 331 NLRB 735, 736 (2000) (7-week delay unreason-
able); Postal Service, 308 NLRB 547, 551 (1992) (4-week delay unrea-
sonable).


https://web2.westlaw.com/find/default.wl?serialnum=1988123015&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.04&db=350&tf=-1&findtype=Y&fn=_top&mt=LaborAndEmployment&vr=2.0&pbc=197E2ECD&ordoc=2007272806
https://web2.westlaw.com/find/default.wl?serialnum=1988123015&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.04&db=350&tf=-1&findtype=Y&fn=_top&mt=LaborAndEmployment&vr=2.0&pbc=197E2ECD&ordoc=2007272806
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relevant to the Union’s representational duties, and the
Respondent has not presented any evidence of bad faith
by the Union.

Finally, the Respondent asserts that the totality of cir-
cumstances indicate that it made a good-faith attempt to
comply with the Union’s extensive requests by providing
91 out of the 93 total items requested. However, a fail-
ure to provide requested information that is presumptive-
ly relevant cannot be excused based on the fact that other
relevant information was furnished. We therefore reject
this argument.

For these reasons, and those given by the judge, we
find that the Respondent violated Section 8(a)(5) and (1)
when it failed to provide and/or timely provide the com-
plete information requested by the Union in April 2006
regarding the UOCs, the nurse call-offs due to work-
related illnesses, and the replacement of absent nurses. "

I1. THE RESPONDENT’S FAILURES TO REASONABLY
ACCOMMODATE THE UNION’S REQUESTS FOR
INFORMATION CONCERNING GINA GROSS

A. Background

On June 22, 2005, the Respondent discharged bargain-
ing unit nurse Gina Gross. The Respondent stated in
Gross’ disciplinary notice that she was discharged for:
“Behavior which disrupts a fellow employee(s) perfor-
mance of their duties and creates dissatisfaction of care
for a patient and/or their family members and friends.”
The notice cited five incidents in which Gross allegedly
had engaged in such misconduct. Although the notice
did not identify the complainants, it referred to three
complaints received from Gross’ coworkers, who mostly
complained about Gross’ conduct toward them, and two
received from family members of patients about Gross’
conduct toward the patients.

On July 7, the Union requested information to help it
prepare a potential grievance of Gross’ termination, in-
cluding the names and contact information of the com-
plaining coworkers and patients’ family members. Ap-
proximately 5 days later, the Union filed a grievance
contending that the Respondent had discharged Gross

'3 Contrary to the dissent, we do not interpret the Respondent’s ex-
plicit refusal to provide the calloff information as “seeking clarification
of the Union’s request.” Dupont Dow Elastomers LLC, 332 NLRB
1071, 1085 (2000), is inapposite. Unlike in that case, where the em-
ployer in good faith misunderstood precisely what information the
union was seeking, there was never any doubt as to what information
the Union here sought to obtain. The Respondent claimed not to under-
stand the relevance of the information, but as the judge found, the in-
formation was presumptively relevant, and the Respondent has not
rebutted the presumption.

without “just cause,” in violation of the 2005 agree-
ment."®

On July 13, the Respondent provided some of the in-
formation requested by the Union, but refused to name or
provide contact information for either the complaining
coworkers or the family members who had complained
about Gross, citing confidentiality concerns. The Re-
spondent did not offer any accommodation to address the
Union’s need for that information. It provided only re-
dacted versions of the coworkers’ complaints, along with
a statement that, if the grievance went to a hearing, “it
would be necessary for us to reveal the names of these
persons so they could be questioned and possibly appear
as witnesses.” The Union filed an unfair labor practice
charge in response.

By letter to the Union dated September 27 (by which
time Gross’ grievance had already been appealed to arbi-
tration), the Respondent reviewed the parties’ recent dis-
cussions of a possible non-Board settlement of the Un-
ion’s charge.'” The letter then declared that the parties
were at impasse, and that the Respondent would imple-
ment its “final offer” by providing the names of four em-
ployees who allegedly had witnessed Gross abusing pa-
tients. It did not disclose the names of the patient’s fami-
ly members who had complained, nor did it provide any
information about coworkers who had complained about
Gross’ conduct toward themselves.

The arbitration hearing was held on May 22 and June
12, 2006, before a retired state court judge. At the hear-
ing, the Respondent relied on the complaints made by the
coworkers and the family members. The retired judge
sustained the Respondent’s discharge of Gross, citing a
“flurry of complaints about Gross’ interpersonal relations
from coworkers, as well as patients and their families[,]
during the last few weeks prior to her dismissal.”

1o Art. 5 of the 2005 agreement provided for a five-step grievance
procedure, culminating in a hearing before a retired state court judge.
The retired judge would then decide whether the Respondent’s discipli-
nary decision or its interpretation of the agreement was arbitrary or
discriminatory.

' The letter read:

There have been several discussions . . . regarding the possibility of a
non-Board settlement of the above matter.

As we have advised . . ., the Hospital has agreed not to call
the patient’s family members as witnesses in the arbitration case.
We have also advised ... the Hospital is prepared to disclose the
names of the employees who witnessed Gina Gross’ abuse of a
patient.

We understand that the Union is adamantly insisting that the
hospital disclose the names of the patient’s family members de-
spite the Hospital’s assurances they will not be witnesses.

As it appears that the parties are at an impasse on this pro-
posal, the Hospital is implementing its final offer. The following
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B. The Judge’s Decision

The administrative law judge accepted the Respond-
ent’s claim that it had legitimate confidentiality concerns
over releasing the names and contact information of the
complaining coworkers and family members, but ex-
plained that the Respondent still bore the burden of offer-
ing an accommodation to meet the needs of both parties,
citing National Steel Corp., 335 NLRB 747, 748 (2001),
enfd. 324 F.3d 928 (7th Cir. 2003).

With respect to the Union’s request for information
about coworkers who had complained about Gross’ con-
duct toward themselves, the judge found that the Re-
spondent never made any effort to reasonably accommo-
date the Union’s need for that information. He thus con-
cluded that the Respondent violated Section 8(a)(5) and
(1).

By contrast, the judge found that the Respondent had
offered a reasonable accommodation of the Union’s need
for the names and contact information of complaining
family members. The judge found that, although the
Respondent initially refused to supply any of this infor-
mation in July, in September it offered not to call the
family members as witnesses at the arbitration hearing
and to disclose the names of the coworkers who had wit-
nessed Gross’ alleged abuse of patients. The judge found
this proffered accommodation to be adequate because it
was offered as part of a settlement effort, was offered
well before the arbitration hearing, and served to avoid
burdening the arbitration system.

C. Discussion

We find that the Respondent violated Section 8(a)(5)
and (1) by failing to offer reasonable accommodations
with respect to both the coworker and family member
information requested by the Union.'® At the outset, we
reject the Respondent’s argument that the Union prema-
turely filed its unfair labor practice charge before testing
the Respondent’s willingness to bargain an accommoda-
tion of the Union’s requests. On that point, the Respond-
ent’s reliance on Captain’s Table, 289 NLRB 22 (1988),
is misplaced. That case involved negotiations for a col-
lective-bargaining agreement where the union filed its
charge just after the parties had exchanged their initial
proposals, and there was no evidence that the employer
had engaged in any relevant unlawful conduct away from
the table. In those circumstances, the Board could not

'® We find no merit in the Respondent’s argument that the Board
should defer to arbitration the entire issue of whether the Respondent
offered a valid accommodation. We adhere to the Board’s traditional
practice of not deferring cases involving information requests. Hospital
San Cristobal, 356 NLRB No. 95, slip op. at 1 fn. 3 (2011).

find that the employer was unwilling to reach agreement.
289 NLRB at 24.

Here, the Union was in the midst of representing a dis-
charged employee who was seeking a resolution of her
grievance. Time was of the essence. It was thus the Re-
spondent’s duty, upon asserting its confidentiality con-
cerns, to promptly offer an accommodation. It failed to
do so in its July 13 letter, however, denying the Union’s
requests outright. The Union filed its charge on July
18." Under these circumstances, we reject the Respond-
ent’s implicit contention that the filing of the charge
somehow precluded the Respondent from timely offering
a reasonable accommodation.

That matter aside, we agree with the judge that the Re-
spondent never offered any accommodation regarding
the Union’s need to identify coworkers who complained
about Gross’ conduct toward themselves. We thus af-
firm that aspect of his decision.”’

On the other hand, we find merit in the General Coun-
sel’s exception to the judge’s finding that, on September
27, the Respondent adequately accommodated the Un-
ion’s need for information about family members who
had accused Gross of abusing patients.”’ The General
Counsel argues that the Respondent’s proposed accom-

! The Respondent did not offer any accommodation until Septem-
ber, some 2 months later.

? The dissent and the Respondent argue that the Respondent’s July
13 offer to identify the coworkers prior to the grievance hearing was an
adequate accommodation. There is no merit in that contention. Re-
ceiving the names at some unspecified time before the hearing would
have occurred far too late to allow the Union to determine whether to
pursue a grievance. See DaimlerChrysler Corp., 331 NLRB 1324,
1324-1325 (2000), enfd. 288 F.3d 434 (D.C. Cir. 2002) (requested
information could be useful to the union in deciding whether to proceed
to arbitration on grievance). That timing also deprived the Union of the
opportunity to investigate the grievance and to negotiate with the Re-
spondent based on the results of the investigation. We therefore reject
the dissent’s suggestion that the Union was obliged to explain why it
needed the information sooner; such a transparently inadequate offer is
itself unlawful and does not require a response. Cf. Borgess Medical
Center, 342 NLRB 1105, 1106 fn. 6 (2004) (inadequate offer to ac-
commodate held to be failure to bargain about possible accommoda-
tion). United Parcel Service of America, Inc., 362 NLRB No. 22, slip
op. at 3—4 (2015), Northern Indiana Public Service Co., 347 NLRB
210, 214 (2006), and Allen Storage & Moving Co., 342 NLRB 501, 503
(2004), cited by the dissent, are not to the contrary. The Board majority
in those cases seemingly faulted the unions for not responding to the
employers’ offers to accommodate, but it obviously found those offers
to be adequate.

Nor are we persuaded by the fact that the Respondent gave the Un-
ion redacted copies of the coworkers’ statements relating to alleged
patient abuse by Gross. Those statements were not responsive to the
Union’s request for the names and contact information of the employ-
ees (as described in the disciplinary notice) who had complained about
Gross’ conduct toward themselves.

2! The General Counsel’s limited exceptions do not specifically ad-
dress the judge’s findings regarding the Respondent’s response to the
Union’s request as to coworkers who accused Gross of patient abuse.
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modation not to call the family members as witnesses
was untimely, coming only after the Union’s grievance
had advanced through the initial steps of the grievance
procedure. Further, the General Counsel argues that the
Respondent’s offer was inadequate because the Re-
spondent still relied on the family members’ complaints
to justify Gross’ discharge.

We agree with the General Counsel that the Respond-
ent’s proposed accommodation was untimely, as it was
offered almost 3 months after the Union’s request for
information and only after Gross’ discharge grievance
had been processed through the parties’ pre-arbitration
grievance procedure. See Detroit Newspaper Agency,
317 NLRB 1071, 1072 (1995) (an employer must timely
seek an accommodation of its confidentiality concerns).
The Union needed this information much earlier in order
to determine whether to proceed with the grievance at all
and to represent the grievant in the grievance procedure
once it decided to proceed. See Hawaii Tribune-Herald,
356 NLRB No. 63, slip op. at 24-25 (2011) (finding un-
reasonable employer’s 3-month delay in responding to
request for relevant grievance information), enfd. 677
F.3d 1241 (D.C. Cir. 2012); Beverly California Corp.,
326 NLRB 153, 157 (1998), enfd. in pertinent part 227
F.3d 817 (7th Cir. 2000) (finding 2-month delay unrea-
sonable). Accordingly, we find that the Respondent vio-
lated Section 8(a)(5) and (1) of the Act by failing to offer
a timely accommodation of the Union’s request for the
names and contact information of patient’s family mem-
bers who had complained about Gross.”

AMENDED CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in com-
merce within the meaning of Section 2(2), (6), and (7) of
the Act.

2. The Union is a labor organization within the mean-
ing of Section 2(5) of the Act.

3. By the following conduct, the Respondent has en-
gaged in unfair labor practices affecting commerce with-
in the meaning of Section 2(6) and (7) of the Act and
violated Section 8(a)(5) and (1) of the Act:

(a) Unilaterally discontinuing giving annual pay raises
as described in article 20.3 of the expired 2005-2006
collective-bargaining agreement, without first having
afforded the Union notice and an opportunity to bargain.

(b) Failing and refusing to provide the Union with in-
formation it requested about the Respondent’s Unit Op-
erations Councils.

(c) Failing and refusing to provide, or to timely pro-
vide, the Union with information it requested about nurs-

22 We thus find it unnecessary to pass on the General Counsel’s ar-
guments related to the adequacy of the Respondent’s proposal.

es who were out sick due to work-related illness and the
replacement of nurses who were out sick due to the
mumps.

(d) Failing and refusing to offer, or to timely offer, to
bargain an accommodation when it invoked confidential-
ity as a basis for not providing the Union with the names
and contact information of coworkers and patients’ fami-
ly members whose complaints had been a basis for the
termination of a nurse.

4. By the following conduct, the Respondent has en-
gaged in unfair labor practices affecting commerce with-
in the meaning of Section 2(6) and (7) of the Act and
violated Section 8(a)(1) of the Act:

(a) Telling employees that it would discontinue giving
annual pay raises as described in article 20.3 of the ex-
pired 2005-2006 collective-bargaining agreement, when
the Union had not been afforded notice and an opportuni-
ty to bargain.

(b) Telling employees that it would not give annual
pay raises retroactively to June 21, 2006, that it unlaw-
fully discontinued on that date.

REMEDY?

Having found that the Respondent has engaged in cer-
tain unfair labor practices, we shall order it to cease and
desist and to take certain affirmative action designed to
effectuate the policies of the Act. Specifically, having
found that the Respondent violated Section 8(a)(5) and
(1) of the Act by unilaterally discontinuing giving annual
pay raises as described in article 20.3 of the expired
2005-2006 collective-bargaining agreement, we shall
order it to notify and, on request, bargain collectively and
in good faith with the Union before implementing any
changes in wages, hours, or other terms and conditions of
employment. In addition, we shall order the Respondent
to rescind the unlawful change and resume giving annual
pay raises until an agreement has been reached with the
Union or a lawful impasse in negotiations occurs. We
shall further order the Respondent to make employees
whole for any losses sustained as a result of the unlawful
change, in the manner prescribed in Ogle Protection Ser-
vice, 183 NLRB 682 (1970), enfd. 444 F.2d 502 (6th Cir.
1971), plus interest as set forth in New Horizons, 283
NLRB 1173 (1987), compounded daily as prescribed in
Kentucky River Medical Center, 356 NLRB No. 8
(2010).

Moreover, having found that the Respondent violated
Section 8(a)(5) and (1) by failing and refusing to furnish

2 In accordance with our decision in Kentucky River Medical Cen-
ter, 356 NLRB No. 8 (2010), we modify the judge’s remedy by requir-
ing that backpay shall be paid with interest compounded on a daily
basis.
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the Union with necessary and relevant information re-
garding the Respondent’s Unit Operations Councils and
the replacement of nurses who were out sick due to the
mumps, we shall order the Respondent to provide the
Union with that information.

Although we find that the Respondent violated the Act
by failing to offer, or to timely offer, to bargain an ac-
commodation when it invoked confidentiality as a basis
for not providing the Union with requested information
regarding the names of patient’s family members and
coworkers who had complained about Gina Gross’ con-
duct, we will not order the Respondent to provide the
information to the Union at this time. As discussed
above, the Union requested the names of the family
members and coworkers with respect to a grievance it
filed contending that the Respondent had discharged
Gross without just cause. That grievance went to a hear-
ing, and the presiding judge (a retired State court judge)
issued a decision upholding the discharge on July 26,
2006. Neither the General Counsel nor the Union has
asserted that the Union requires this information to pur-
sue the grievance in another forum or for any other mat-
ter.”* We therefore agree with the judge and find that the
Union’s need for the requested information has ceased
and we decline to order the Respondent to produce the
information. Lansing Automakers Federal Credit Union,
355 NLRB 1359 (2010); Borgess Medical Center, supra,
342 NLRB at 1106. Should the Union state a present
need for this information, however, we will require the
Respondent to either provide the information or bargain
with the Union, upon their request, to an accommodation
regarding this information.

ORDER

The Respondent, The Finley Hospital, Dubuque, Cas-
cade, and Elklander, Towa, its officers, agents, succes-
sors, and assigns, shall

1. Cease and desist from

(a) Failing and refusing to bargain collectively and in
good faith with Service Employees International Union,
Local 199 (the Union), as the exclusive representative of
employees in the following appropriate unit by unilater-
ally discontinuing giving annual pay raises as described
in article 20.3 of the 2005-2006 collective-bargaining
agreement:

All full-time and regular part-time registered nurses,
including PRN nurses and charge nurses, employed by
the Respondent at its Dubuque, Cascade and Elkader,

* In the absence of exceptions we do not address the judge’s deci-
sion not to order the Respondent to turn over the names of the cowork-
ers, despite his finding that the Respondent had unlawfully refused to
supply the names to the Union.

Iowa facilities; but excluding office clerical employees,
service and maintenance employees, other professional
employees, technical employees, guards and supervi-
sors as defined in the Act, and all other employees.

(b) Telling employees that it will discontinue ben